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Terms of Business - limiting liability 

Businesses that supply goods or perform services will have written standard terms of business. These 

standard terms often include “limitation of liability” clauses, which means that the business will either 

limit or exclude its liability in any claim against them for breach of contract. For example, in a claim that 

the goods supplied under the contract were defective, the business may limit that any losses shall not 

exceed the original price of the goods. 

If a business contracts with another business then its written standard terms of business will be subject 

to The Unfair Contract Terms Act 1977 (“UCTA”), which will include a test of whether the terms 

imposed are ‘reasonable’.  

UCTA contains a non-exhaustive list of guidelines which have been applied by the Courts when 

considering specifically whether a ‘limitation of liability’ clause is reasonable. The Court may consider 

the parties’ bargaining positions when negotiating the contract, whether there was any inducement to 

agree a particular term, knowledge of the term and whether it was reasonable at the time of the 

contract to expect compliance with the term. 

In a recent preliminary hearing Commercial Management (Investments) Ltd v Mitchell Design and 

Construct Ltd and another [2016] EWHC 76 (TCC) the court considered which terms formed the 

contract and whether UCTA applied to those terms. 

The contractor and subcontractor each initially sent to the other its own standard terms of business. 

The contractor’s order confirming its intention to engage the subcontractor was then sent its own 

standard terms of business printed on the reverse. The subcontractor signed and returned the order 

with handwritten amendments to the contractor’s terms. The amendments included the addition of the 

subcontractor’s own standard terms of business which contained a clause limiting the subcontractor’s 

liability. The contractor counter-signed the order. 

The Judge concluded that:- 

1. the subcontractor’s handwritten amendments were added before the subcontract was executed 

and the amendments accepted by the contractor by it countersigning the order; 

2. on a proper reading of the subcontract the subcontractor’s handwritten amendment did not 

effectively incorporate its limitation of liability clause into the contract; 

3. if the limitation clause had been incorporated, the contract would have been on the 

subcontractor’s written standard terms of business and subject to the reasonableness test under 

UCTA even though the subcontractor’s standard terms were not incorporated in their entirety;  

4. the limitation of liability clause (which required any claims to be notified to the subcontractor 

within 28 days of the appearance of the defect and barring any claims not made within one year 

of the completion of the works) did not satisfy the reasonableness test under UCTA. 

It is important and effective for a business to limit its liability through its standard terms of business. 

However, businesses must take care because their standard terms could be relied upon to defend a 

claim, but if challenged will be subject to a reasonableness test and, since this recent decision, the test 

can even apply if the standard terms were not incorporated in their entirety.  

 Abigail Doggrell, Trainee Solicitor 

For any further advice, please contact a member of our Commercial Team at our Poole Office 

on 01202 725400 or Dorchester Office on 01305 251007. 
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